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International and Comparative Law Quarterly [VOL. 50 law tradition.23 In a particularly broad formulation found in Argentine law, witnesses may refuse to answer questions when an answer will reveal "professional, military, scientific, artistic or industrial secrets" as well as when the answer may incriminate the witness or affect his or her honour.24 With respect to international tribunals, the Rules of the Permanent Court of International Justice, the predecessor of the current International Court of Justice, specified that witnesses would not be compelled to violate professional secrecy.25 In many other systems, privileges are specified with respect to individual professional relationships; there is no general professional privilege. Each type of protected communication is thus treated as a distinct privilege with its own jurisprudence. This was the approach of a recent scholarly effort to draft Transnational Rules of Civil Procedure. 26 This project, which was an effort to merge elements of the common law and civil law systems, included specific privileges for certain professional relationships.27 Whether covered by a general professional privilege or by law applicable to specific relationships, all professional privileges have the same rationale-to encourage open communications between professionals and those with whom they have a professional relationship. In engaging in such communications, people often rely on the expectation of confidentiality that is provided by privileges. The privilege may be held by the professional, the client, or both; may be subject to certain exceptions; and may or may not be waivable. Unlike the attorney-client privilege, the medical privilege was not recognised at common law under the theory that patients would not withhold information in seeking medical treatment simply because of the threat of disclosure in a courtroom.46 To this date, British courts do not generally recognise the privilege, although individual courts may permit nondisclosure in particular cases.47 In those common law jurisdictions that do recognise a medical privilege, the privilege belongs to the patient and can be waived, either expressly or by implication. The privilege is limited so that it might not apply in certain cases, such as in certain criminal proceedings or certain personal injury cases.48 Furthermore, courts generally limit invocation of the privilege to communications made for the purpose of securing a diagnosis or treatment.49 Some courts include medical records within the privilege, but these can also be protected under a broader right to privacy.5o
The medical privilege in France, as other professional privileges, is held by the professional rather than the patient. Furthermore, some French lawyers assert that it is absolute and cannot be waived, although in practice it has only been held to be absolute in the criminal context."' The privilege extends both to disclosures by the patient and to medical records.
The special duties of medical personnel have led to the recognition of a form of privilege in the international law of armed conflict. In sum, professional privileges exist widely in both common law and civil law jurisdictions. The most widespread privilege appears to be the attorney-client privilege, and this has been applied by international tribunals, even without an explicit requirement that they do so. Although not all countries explicitly provide for privileges, the fact that witnesses cannot be compelled to testify or provide information against their will in many systems means that, practically speaking, some professional secrets can be protected in nearly every legal system.
Self-incrimination
The privilege against self-incrimination was developed as a rule of equity in English law in the 17th and 18th century.84 The privilege prevents a criminal defendant from being forced to testify against himself or herself and also protects against involuntary confessions. A witness in any proceeding need not answer a question that will have a tendency to subject him or her to criminal prosecution. Although some believe that the privilege against self-incrimination should not exist if there are adequate safeguards against coercion,85 it has been widely accepted. Unlike the other protected communications described above, the sanctity of religious confession historically was not waivable, but rather resulted in an absolute duty of nondisclosure. Because the privilege implicates the religious duties of the one receiving the communication as well as of the speaker, it is broader than privileges extending to attorney-client communications, in connection with which client waiver is possible. Thus, the clergyman may claim a privilege even if the penitent waives his or her own privilege.114
Provisions for a privilege against self-incrimination appear in at least

Business Secrets Privilege
A common privilege in civil cases is the so-called business or trade-secrets privilege. German civil procedure has a business secret privilege providing that "testimony can be refused with regard to questions which the witness could not answer without disclosing a business secret"."' There is no provision for a "protective order" that allows the testimony to be heard in camera; the privilege is absolute. In other countries and in international arbitral practice, trade secrets are protected, but in some instances may be compelled so long as there is a protective order to prevent unauthorised disclosure outside the proceedings. The Trial Court's consideration of the issue of privilege placed special emphasis on the criminal nature of the process at issue.5"' The Tribunal found that a State's claim of national security privilege did not lead to automatic deference, for to do so would mean that the Tribunal could not uncover where the orders at issue were given. This holding was confirmed on appeal. The Appeals Chamber established a procedure for responding to assertions of privilege and protecting sensitive national security information, a version of which procedure was subsequently adopted in the Tribunal Rules.152 The procedure includes in camera review of the information and allows for a refusal to disclose in exceptional cases, when a State considers "one or two particular documents to be so delicate from the national security point of view, while at the same time of scant relevance to the trial proceedings, that it prefers not to submit such documents to the Judge".153 That the national security privilege is recognised for international criminal cases, even with some exceptions, suggests that it would be recognised in civil proceedings-probably without exceptions. As a practical matter, no State will produce documents that it considers to be too sensitive for its national security interests. A State may even be less than candid about the existence of such documents. Thus the issue normally will be whether to draw an adverse inference against a State that does not produce requested documents. Drawing such an inference is difficult when the existence or nature of documents is unknown. It appears that generally the invocation of a State secrets privilege will be accepted.
Other Privileges
There are many other privileges. Many jurisdictions provide statutory protection to bank records. Other privileges include those for political votes, tax returns, identity of and information supplied by confidential informers and others. These privileges are recognised not only within municipal legal systems, but in many cases before international tribunals as well.154 In addition, many jurisdictions have statutes that make certain information confidential and prohibit or limit disclosure in certain situations. Information so protected includes insurance information, law enforcement information, grand jury material, certain health related records, certain consumer information, and school records. In some civil law jurisdictions, the law of evidence is considered to be procedural in character."'7 In other civil law jurisdictions, the law of evidence related to issues of admissibility and the weight of evidence is traditionally considered substantive, while the law related to the collection of evidence is considered procedural. 58 Privileges could arguably fall into either category. However, the fact that privileges are contained in the procedural codes in many civil law jurisdictions may indicate that they may be seen as more procedural in character.159 On the other hand, privileges deal with substantive rights.
III. THE PROBLEM OF CROSS-JURISDICTIONAL PRIVILEGES
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analysis has been inconsistent, sometimes examining policy interests, sometimes deferring to foreign privileges as a matter of comity and occasionally undertaking a choice-of-law analysis.187 In the United States, courts are more likely to apply foreign privileges in civil cases than in the context of administrative or criminal law.'"" This suggests that when strong United States policy or regulatory interests are at stake, such as in the public law context, the courts will not allow foreign privileges to impede the fact-finding process.
C. Other Countries
In some civil law countries, foreign parties, like domestic parties, are entitled to protections which may prevent disclosure of sensitive information-for example the rule that parties need not testify against their own interest. In such cases, issues of privilege will not arise.
One issue that does arise with some frequency concerns whether courts ought to defer to foreign privileges simply because of the possibility of self-incrimination in a foreign proceeding. In English civil litigation, parties can no longer refuse to testify on the grounds that they may be exposed to criminal prosecution based in foreign law,189 but a court has held that the threat of prosecution under European antitrust law may be sufficient to avoid an order for disclosure, as European law is incorporated into English law. '19 In the 1997 case of Brannigan v. Davison, in an appeal from New Zealand, the Privy Council considered whether accountants could be required to give evidence in a New Zealand proceeding that would potentially expose them to criminal sanctions for violating Cook Islands banking secrecy laws.'91 The Privy Council declined to extend the privilege against self-incrimination to prosecutions based on foreign law, but also noted that courts could take the threat of foreign prosecution into account in determining whether to order production of such privileged materials.192 The Privy Council suggested balancing the adverse consequences to the witness from ordering production against the detriment to the judicial inquiry caused by refusing to order the evidence, and held that a "reasonable excuse" as to why production should not be ordered would be sufficient. Thus it converted absolute foreign privileges into qualified privileges. This balancing approach has been followed by courts in a number of countries. For example, an English Appeals Court cited Brannigan when it used its discretion to deny a requested order for disclosure of banking information, although it held that no bank secrecy privilege should be applied because there was no significant risk of prosecution.193 An Australian court held that the local interest in criminal investigation outweighed the interest in bank secrecy under the laws of Malta, and that the risk of violating a foreign law was not a "reasonable excuse" for non-production. 194 Canadian courts have declined to allow persons to refuse to testify on the grounds that doing so would violate foreign criminal law.195 Similarly, claims of banking secrecy based on Swiss law have been rejected.'96 On the other hand, some courts have declined to order the production of privileged documents from a foreign non-party. 197 Another interesting issue is whether documents required to be produced in one proceeding are available for legal proceedings in another jurisdiction. In one case, an English court held that documents produced by a foreign company for local tax proceedings could not be used in other local proceedings or delivered abroad for use in a foreign proceeding. 198 The limited waiver of the accountant's privilege for purposes of a tax proceeding could not be considered a general waiver for all purposes. privileges may be classified as sufficiently significant and widespread to be considered a matter of international public policy. Certain privileges may be considered as "protecting certain of the essential values and interests of the international community". 235 The arbitrator is in a good position to determine whether a privilege meets the needs of the international community-that is one reason why the parties have chosen to engage in international arbitration. The issue of privilege will normally arise without any specific party agreement on what law applies to that issue, and international public policy may be useful for arbitrators to consider. As privileges include the concept of waiver, adherence to a particular privilege law chosen by the parties, which may preclude the application of a particular privilege, would not violate any public policy, as might be the case with respect to other subjects of international public policy.
Transnational public policy involves interests that exist only on the international plane, such as the need to resolve transnational disputes.236 Part of the attraction of arbitration is its ability to provide a predictable mechanism for dispute resolution. In turn, such predictable dispute resolution advances transnational public policy interests of all States. If international arbitrators ignore important privileges, governmental and private parties may be reluctant to submit disputes to arbitration. Thus, recognition of privileges in arbitration will help to advance arbitration as a form of dispute settlement and further transnational public policy.
IX. INTERNATIONAL ARBITRATORS SHOULD DEFER TO CLAIMS OF PRIVILEGE
As discussed above, many privileges are widespread and are provided by domestic statutes, international treaties and arbitral rules. They are, arguably, a general principle of international law that should be applied by international tribunals. They may constitute transnational public policy. Even if not bound to do so by a choice-of-law analysis, international arbitral tribunals should accede to an appropriate privilege objection made in good faith. In evaluating a claim of privilege, arbitrators should consider whether the privilege exists in the law of the jurisdiction with the most significant relationship to the evidence at issue. In so doing, arbitrators would have to consider the nature of the evidence, where it was created or occurred, and the likelihood that the parties expected that the evidence would be governed by local privilege rules or, in the case of testimony, the law of the domicile of the witness. Most of the time, this would be likely to mean 235. Idem at p.287. 236. Idem at p.314.
International arbitrators, on the other hand, represent no jurisdiction in particular and have no public policy interests of their own to advance. Therefore, they should be deferential toward rules of privilege, which reflect both municipal and international law. An arbitral tribunal that ignores a privilege may run the risk of jeopardising enforceability of the award if a domestic court determines that local public policy requires the application of privilege law.240
If a choice-of-law clause can fairly be interpreted to indicate that the parties intended that a particular law would apply to privileges, the parties should be bound by such a choice, and arbitrators should not recognise privileges based on other law when raised by the parties themselves. Non-party witnesses, however, should be allowed to invoke privileges based on the law with the closest connection to their testimony, for they should not be bound by the parties' choice.
In some circumstances a party might seek to assert a privilege found in the law of the forum but not in the governing law or the law of jurisdiction with the closest connection to the evidence at issue. The arguments in favour of recognising such privileges are less persuasive than for privileges found in the law of the jurisdiction with the closest connection with the evidence. Reliance interests are less of a consideration, as parties are more likely to be concerned with their own law or the law of the jurisdiction with the closest connection to the evidence than that of the site of the arbitration, which is not always identified at the time the communications are taking place. The forum State does not have a policy interest in the rights and relationships of the parties or witnesses in an arbitration, if those parties or witnesses have no relationship to that State other than the fact that the arbitration is being held there. Indeed, if such States intended that their rules of privilege apply to all arbitrations held there, they would include the rules in their arbitration statutes.
Thus, arbitrators should defer to claims of privilege based on the law with the closest relationship with the evidence in question. This approach will protect the reliance interests of the parties by giving effect to their legitimate expectations, and will advance arbitration as a form of dispute settlement. This is not to suggest that arbitrators should not apply the forum State's privilege when it is appropriate to do so.
X. WAIVERS AND OTHER CONSIDERATIONS
Many of the privileges described in Part II are unlikely to be invoked in international arbitration. The self-incrimination privilege is unlikely to be invoked outside the criminal context, unless it is on the basis that testifying in a proceeding could lead to a criminal prosecution elsewhere.
